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A guide for freehold homeowners paying service charges
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NOTE

As the leading trade body forresidential leasehold management,
TPlis also animportantresource forleaseholders. Our Advice

Notes cover arange of topics on the leasehold system to help
leaseholders understand their rights and responsibilities and
ultimately get the most out of living in their flat.
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FREEHOLD HOUSES ON PRIVATE ESTATES

SUMMARY

Some private estates have both freehold houses and blocks of
leasehold flats. Allhomeownerswill be expected to pay forthe
upkeep of the communal areas on the estate.

The communal areas may simply be private roads; but they canalso
include landscaped gardens, electric gates, streetlighting, refuse
areas, sewage pumpsand TV aerial systems.

This Advice Note looks at the rights of freeholders who pay service
charges andrentcharges on private estates. Unfortunately, they do
not share the same protections asleaseholders. Thismay change
following consultationsunderway in 2019 led by the government and
the Law Commission.

Paying for the upkeep of communal areas

Freeholders buy theirhouse with alegaldocument called adeed
of transfer. This will contain a clause requiring themto pay a
contribution towards the cost of maintaining the communal areas.

Awellwrittendeed will also set out exactly whatitems the freeholder
must pay for; what proportion of the total costs they should pay;

the dates the payments should be made on; and whetherannual
statements of account willbe provided.

If youdon’thave a copy of your deed of transferto check onyour
obligationto pay charges, youcangetacopy fromthe Land Registry
forasmallfee.

Residents’ management companies

The usualarrangement on private estatesis forasmallcompany
tobe setup that ownsthe communal areas. Each freeholder(and
leaseholderonmixed estates) becomes amember of that company.

These companies are called Residents’ Management Companies
(RMCs)andthey have the benefit of giving freeholders asay on
how the communal areas are kept. But the freeholders willneed to
volunteertobecome company directors.

Some private estates have companies which own and maintain

the communal areas, butaren’trelatedin any way to the freehold
homeowners.

Managing agents

It'scommon forcompanies that own
the communal areas of private estates
(including RMCs) to employ managing
agentsto carry out the maintenance
and otherservices.

It’s common for
companies that own

the communal areas of
private estates (including
RMCs) to employ

managingagentstocarry | The managing agentwill signa contract

withandbe accountable to the
company’sdirectors;ithasnolegal

out the maintenance and
otherservices.
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The agentwillnormally prepare abudget to be approved by the
directors; send outinvoices; organise contracts (gardening for
example); deal withrepairs; and prepare accounts for the directors
atthe end of each financialyear.

Restrictions on freeholders

Afreeholder’'shome may be theircastle. But onsome estates, the
deedsmayimpose certainrestrictionsonwhat they canand can’tdo
totheirhome. Here are some of the most common:

External decorations

Some estatesrequire paintwork to follow a certain colour
scheme. Thismay have beenarequirement of the original planning
permission.

External alterations

You may have to seek permission from the management company
before youmake any alterations to the external appearance of your
home. Again, such clauses are oftenrequired as part of the original
planning permission.

TV aerials and satellite dishes

Adding an external aerial or satellite would be viewed as an external
alteration,and once againyoumay be required to seek permission
fromthe management company.

Parking

Someroadsonprivate estates are quite narrow and aren’t built to
the same standard as public highways. Inthese cases, parkinginthe
roadis oftenbannedunderthe deeds of the houses.

Service charges, estate charges and maintenance
charges

Confusingly, lawyers and managing agents use different names for
the charges paid by freeholders. The most commontermis ‘service
charge’; the same as payments made by leaseholders of flats.

Although freeholders may be paying forexactly the same services
asleaseholders, there’sanimportant legal distinction between the
two payments. The Government has passed a number of Acts of
Parliament givingrights and protection toleasehold flat owners,
whichunfortunately don’tapply to freeholders. (This may change
following consultationsunderway in 2019 led by the government and
the Law Commission.)

Rentcharges

Rentcharges provide aregularincome forlandowners whorelease
theirland fordevelopment. Sometimes thelandisreleased withouta
capital sum, so therentcharge becomes the only payment.

Onceimposed, arentcharge continues to bind the land even
whenit’slaterdivided and sold off in plots. Inthese cases, one
householdercanberesponsible forpaying the wholerent. That
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personisthenleftto collect the appropriate portion fromthe other
householderswhoselandis also subject to therentcharge.

There are two maintypes of rentcharge: anindividualrentcharge
(which could beredeemed); and an estaterentcharge (which can’t
beredeemed). Rentcharges canalsobe apportioned where one
householderisliable to pay the whole rent for several properties.

Anestaterentchargeiscreated

to eithermake ahomeowner’s
personal covenants enforceable; or
to secure payment for the provision
of services, repairs, insurance or
otherbenefitsto theland.

Estaterentchargesare onlylegalif
they’re accompanied by covenants
inthe transferwhichsetout the
obligations to provide the services,
repairs,insurance etc.

There’snoimplied test of
reasonableness forrentcharges,
like thereis forservice charges
paid by leaseholders. Nordo
freeholders have therightto
gotoaTribunalto dispute their
rentcharges.

Redemption of individual
rentcharges

If you're afreehold homeowner
paying arentcharge, whichisnotan
estaterentcharge, youmaybe able
toredeemit by payingasingle lump
sumunderthe provisions of the
Rentcharges Act1977.

You should checkup onyour
position by vising the Department
for Communities and Local
Government’s website:
WWWw.gov.uk

Annual statements of account

Dependingonyourdeedsandthe
approach of yourmanagement
company, you may be able to
expectanannual statement of
account fortherentchargesyou

pay.

Also, if you're amemberorshareholderof anRMC, the annual
company accounts will often containa summary of the service
charges paid and expenditure. Asamember of the company, the
annualaccounts should be sent to you.

© 2024 The Property Institute
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What to doif you’re unhappy with the estate rentcharges
or the services provided

You should complainto the managing agentin the firstinstance,
if one’sbeenappointed. If the agentisamemberof TPlyou will
have therightto complainto anindependent ombudsman — all
TPImembers mustbe signedup to anindependentombudsman
scheme.

Butrememberthat the managing agentreportsto, and takes
instructions from, the directors of the management company. If the
agentisfollowinglawfulinstructions thenthey mightnot be at fault.

If you’re unhappy withwhatanRMCis doing, thenyou should make
acomplainttothedirectorsinthe firstinstance. If you're stillnot
happy, you should seek to remove the directors orraise amotion to
change matters at the company’s annual general meeting, if you're a
member.

If you’re unhappy withamanagement company that’'snotmade
up of theresidents, thenyou andyourneighbours cancollectively
approachthe company and ask themto sellyou the freehold of the
communal areas.

This will allow you to take overresponsibility, but there’snorightin
law for freeholders to do this; it’'s amatter of negotiation between
both parties.

Tribunals — currently not an option

Leaseholders canchallenge theirservice charges by taking the
matterto a Tribunal. Tribunals have the power to take anindependent
view and decide what constitutes areasonable charge.

Unfortunately this course of actionisnot opento freeholders. Even
thoughyoumay be asked to pay aservice charge, and even payinto
the same poolastheleaseholders onyourestate, the samerights
and protections fromunreasonable service charges don’t apply to
freeholders. This may change following consultationsunderway in
2019 led by the government and the Law Commission.

Estate management schemes
Thereisoneimportantright that freeholders can exercise, however.

The 1967 Leasehold Reform Actand the 1993 Leasehold Reform,
Housing and Urban Development Act madeit possible for
leaseholdersto setup estate management schemes; thisinvolves
them buying the freehold of theirblocks of flats orhousesin areas
which are predominantly leasehold.

When this happens, freehold houses onthe same development will
endup paying service charges to the estate management scheme.
Andunder S159(2) of the Commonhold and Leasehold Reform Act
2002, suchservice charges are subject to atest of reasonableness,
and canbe challenged at a Tribunal.

Sothe freeholderswill share thisright with the leaseholders.

Estate management schemesaren’t that commonand mostly exist
inLondonwhere they are made up of properties owned by the large
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landed estates. The 1996 Housing Actlimited the formationof estate  Final word
management schemesto two years.
If you're afreehold homeownerliving on a private estate, youmay be
Health and safety and insurance expected to pay service charges for the upkeep of the communal
areas. Eventhoughyoumight share the estate with leaseholders, you
Communal areas of freehold estates (such as private roadways) must  unfortunately don’t share the same rights when it comes to what you

comply with healthand safety law. So ageneralrisk assessment pay. Butit’'simportant to know where you stand and what options are
shouldbe carried out. If there’sjust a privateroad and footpaths, opentoyouincaseyourun
thenthis doesn’t have tobe acomplexexercise, orrequire into problemsin the future.

professionaladvice. But the types of risks that may exist need to be
coveredandshouldberecorded.

The management company of the communal parts needs to take out
third party liability insurance. This will cover claims fordamage from
users of theroads, footpaths and gardens etc. Freehold houses will
notbeincludedunderthisinsurance.
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Note:
Whilstevery efforthasbeenmade to ensure the accuracy of the information containedin this
TPIAdvisory Note, it mustbe emphasised thatbecauseTPlhasno control overthe precise

The Property Institute
3rdFloor,2-4 St George's Road

Wimbledon circumstancesinwhichitwillbeused,TPI, its officers,employees and members canacceptno
London liability arising out of its use, whether by members of TPl or otherwise.
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The TPIAdvisory Noteis of ageneral nature only and makes no attempt to state orconformtolegal
requirements; compliance withthese mustbe theindividualuser’'s ownresponsibility and therefore
Tel02079782607 itmay be appropriate to seekindependentadvice.
info@tpi.org.uk
www.tpi.org.uk
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