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ADVICENOTE

This guidance has been producedto assist Landlords of
properties containing long leasehold flats, Residents’
Management Companies (RMCs) and Right to Manage
Companies (RTMs) understand their duties and
responsibilities withregard to the management of
asbestosintheir properties.
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NOTE

As the leading trade body forresidential leasehold management,
TPlis also animportantresource forleaseholders. Our Advice

Notes cover arange of topics on the leasehold system to help
leaseholders understand their rights and responsibilities and
ultimately get the most out of living in their flat.
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ASBESTOS

INTRODUCTION

This guidance has beenproducedto assist Landlords of properties
containinglongleasehold flats, Residents’Management Companies
(RMCs)andRightto Manage Companies (RTMs)understand their
duties andresponsibilitieswithregard to the management of
asbestosintheirproperties.

Itisalsointendedto provide informationtoleaseholders who have
concerns about the management of asbestosinblocks of flats
where they have aleaseholdinterest.

Forthosewhowishtounderstand the subjectin more depth, links
to sources of furtherinformation canbe found at the end of this
document.

Asbestos

Asbestosisresponsible forthe highest number of deathsinthe
working population. Asbestos still killsaround 5000 workers
eachyear. Around 20 tradesmen die eachweek as aresult of past
exposure. However, asbestosisnotjust a problem of the past. It can
be presenttodayinany building built orrefurbished before the year
2000.

The term ‘asbestos’ alsoincludes Asbestos-containing Materials
(ACMs)such as asbestos cementand some textured decorative
coatings. Three maintypes of asbestos were commonly used:

° crocidolite (commonly known as blue asbestos);

° amosite (commonly known as brown asbestos);

° chrysotile (commonly known as white asbestos).

The Healthand Safety Executive’s (HSE) guidance note aO
Introductionto Asbestos essentials3 provides more informationon
asbestosincluding whatitlooks like and where you can findiit.

When materials that contain asbestos are disturbed ordamaged,
fibres arereleasedinto the air. When these fibres are inhaled, they
cancause seriousdiseases. These diseases do notaffectaperson
immediately; they oftentake along time to develop, but once
diagnosed, itisoftentoolate todo anything. Asbestos cancause the
following fataland serious diseases:

° Mesothelioma (a cancerwhich affects thelining of thelungs
(pleura) and thelining surrounding the lower digestive tract
(peritoneum)whichis almost always fatal)

° Asbestos-relatedlung cancer(anothercancerwhichis often
fatal)

° Asbestosis (a conditionthat causes progressive shortness of
breath, andinsevere casescanbe fatal)

° Pleural thickening (a condition that can cause shortness of
breathand discomfortinthe chest).

The Control of Asbestos Regulations 2012

Allwork with asbestos and the management of asbestosin
non-domestic buildingsis governed by the Control of Asbestos
Regulations 201210 (CAR2012).

In1984 the Court of Appeal in Westminster City Council v Select

Management Ltd held that the common parts and lifts of aresidential
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property were non- domestic premises made available to persons
who were not theiremployees as aplace of work.

The ‘commonparts’ of multi-occupancy domestic premises, such
aspurpose- built flats orhouses convertedinto flats mightinclude
foyers, corridors, liftsand lift shafts, staircases, roof spaces,
gardens, yards, outhouses and garages.

CAR2012is supported by an Approved Code of Practice (ACOP)and
guidance entitled L143 Managing and working with asbestos whichis
freetodownloadathttp://www.hse.gov.uk/pubns/priced/l143. pdf

AnACOP gives practicaladvice onhow to comply with the law. By
following the advice dutyholders willbe doing enough to comply
withthelawinrespect of those specific matters onwhich the Code
gives advice. Dutyholders may use alternative methods to those set
outinthe Codeinordertocomply withthe law, however, the Code
hasaspeciallegal status. If adutyholderis prosecuted forbreach

of health and safetylaw, anditis proved that they did not follow the
relevant provisions of the Code, they willneed to show that they have
complied withthelawin some otherway ora Court will find them at
fault.

The duty to manage

The dutyholder mustidentify the location and condition of
asbestos-containing materials (ACMs)and manage therisk to
prevent harmto anyone who works on the building or to building
occupants.

The duty holdermust, in particular, ensure that:

° reasonable steps are taken to find materialsin premises likely
to contain asbestos and to check theircondition (materials
must be presumedto containasbestosunless thereis strong
evidence that they do not);

° awrittenrecord of thelocation and condition of ACMs and/or
presumed ACMsis made and thattherecordis kept up to date;

° therisk of anyone being exposed to these materialsis
assessed;

° awrittenplanto manage thatriskis prepared and that the
planis putinto effect to make sure that: any material known or
presumed to contain asbestosiskeptinagood state of repair;

° any material that contains oris presumedto contain asbestos
is,because of therisks associated withitslocation orcondition,
repaired and adequately protected or, ifitisinavulnerable
positionand cannotbe adequately repaired or protected,itis
removed;and

° information on the location and condition of the material
isgiventoanyonewhoisliable todisturbit oris otherwise
potentially atrisk.

Identifying duty holders

The duty tomanage in CAR2012is placed onthe ‘dutyholder’ whois

definedas:

° every personwho has, by virtue of acontract ortenancy, an
obligation of any extentinrelation to the maintenance orrepair
of non-domestic premises orany means of access oregressto
orfromthose premises; or

° inrelationto any part of non-domestic premises where there
isnosuchcontractortenancy, every personwho has, to any
extent, control of that part of those non-domestic premises or


http://www.hse.gov.uk/pubns/priced/l143.pdf

ASBESTOS

any means of access oregress to orfromthose premises,

. and where thereismore thanone suchdutyholder, therelative
contributionto be made by each suchpersonincomplying
with the requirements of thisregulation willbe determined by
the nature and extent of the maintenance andrepair obligation
owed by thatperson.

Who the dutyholderis, ordutyholders are, will in multi-occupied
residential buildings, be determined by the lease.

Allparties to the lease who are responsible for alterations, repairs
and maintenance willbe dutyholders.

The dutyholdermay therefore be the freeholder, sub-lessor, a
Residents’Management Company (RMC) or Right to Manage
Company (RTM).

Inatripartite lease where the Managing Agentis writteninto the
lease, they may also be adutyholder.

L143 makesit clearhowever, thatif anownerorleaseholderusesa
managing agent, the managing agentwould act on behalf of the
ownerbut doesnotassume the owner’sduties to manage asbestos
inlaw. The ultimate responsibility remains with the owner.

Duties of the Managing Agent

Anyone whoisnotadutyholder

(suchasaManaging Agent), but
hasinformationonorcontrol

of the premises, musthelp the
dutyholder, asfarasnecessary,
to comply with the duty. But this
doesnot extend to paying foror

Allwork with asbestos and the
management of asbestosin
nondomestic buildingsis
governed by the control of
asbestosregulations 2012.

sharing the costs of any actions the
dutyholdertakes to manage theserisks.

Where aManaging Agentisinvolvedintheinstructionor
management of any person or contractor who willundertake work
that may expose them to asbestos containing materials or asbestos
fibres, they willhave dutiesunder Section 3 of the Health and Safety
atWorketc. Act19749 to “ensure, so farasisreasonably practicable”
thatany personundertaking oraffected by the work “are not thereby
exposedtorisksto theirhealth orsafety” fromasbestos.

Privately occupied parts of domestic premises (flats)

Eventhoughthe duty to manage asbestosin CAR2012 does

not apply to domestic premises, any employerwhoundertakes
demolition, maintenance orany otherwork which exposes, oris
liable to expose, theiremployeesto asbestosinrespect of any
premises, must ensure thata suitable surveyisundertakenby a
competent surveyortoidentify whetherasbestosis present that may
be disturbed by the work and if sowhat type of asbestositis.

The same employer, by virtue of theirduties under Section 3 of the
Healthand Safety at Work etc. Act 1974, also has a duty to ensure that
anyresidents of the flat, orindeed any otherperson, isnot exposed
to asbestos fibreswhenthe workisundertaken.
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Where asbestosis present, the
employermust assess therisk of
exposure and take such stepsas
are necessary to preventanybody
being exposedto asbestosfibres.

If yourflatisinablock that was
built orrefurbished before the
year2000 andyou are having any
work undertakenthat may disturb
asbestos containing materials,

to protect bothyourhealthand
the health of thoseinvolvedinthe
work, you are advisedto ensure
that the person managing the work,
andwhere thereisnotone, the
contractorundertaking the work,
commissions a suitable asbestos
survey fromacompetent surveyor.
This appliestowork onany parts
of the building that are demised to
you, whetherinside or outside the
building.

Guidance onasbestos surveysand
selectingacompetent surveyoris
givenlaterinthisdocument.

Where asbestos containing
materials areidentifiedin the survey
that may be disturbed by the work,
youshould ensure that they are
eitherremoved or protected, orthe
work modified to avoid disturbing
the asbestos containing
materials. The surveyorwho
undertook the survey should be
abletoadviseyouonanyactionthat
isrequired.

Where the asbestos materials form
part of the structure of the building,
youmay needalicence fromthe
Landlordtoundertake any removal.
Insuch circumstances youshould
notify yourLandlord orthe Management Company and where there
isone the Managing Agent.

Identifying and assessing asbestos

L143 states “Everything that canreasonably be done must be done
to decide whetherthereis (ormay be) asbestosinthe premises, and
if there is asbestos (orcould be), to find out where itis likely to be. All
documentaryinformation that can be obtained about the premises
must be systematically checked and as thorough aninspection, as
isreasonably accessible, of the premises bothinside and outside
mustbe carried out.”

The thoroughinspection of the premises will usually take the form
of asurvey. The survey should be comprehensive and systematic,
and the survey type should ensure that the duty holder meets their
current occupationalrequirements.
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There are two types of survey:
° amanagementsurvey; and
° arefurbishment and demolition survey.

Amanagement survey should be carried out toidentify the asbestos
fornormal day-to-day occupation and maintenance of the building.

Itspurposeistolocate, asfarasreasonably practicable, the
presence and extent of any suspect ACMsinthe buildingwhich
couldbe damaged ordisturbed duringnormal occupancy, including
foreseeable maintenance andinstallation, and to assess their
condition. Management surveys will ofteninvolve minorintrusive
work and some disturbance. The survey willusually involve sampling
and analysis to confirm the presence orabsence of ACMs.

As part of oruponcompletion of the survey the condition of ACMs
must be assessed. The assessment should take account of the type
of ACM, the amount andits condition. Thisinformation must thenbe
usedto determine the potential torelease asbestos fibresinto the
air, if disturbed, and the potential risk fromthe ACMs.

Arefurbishment and demolition surveyisneeded before any
refurbishment ordemolition workis carried out. This type of survey
isusedtolocate and describe, asfarasreasonably practicable, all
ACMsinthe areawhere the refurbishment or demolition work will
take place. The survey will be fullyintrusive and involve destructive
inspection, asnecessary, to gainaccesstoall areas, including those
that may be difficult toreach. Arefurbishmentand demolition survey
may also berequired when more intrusive maintenance andrepair
work willbe carried out. Refurbishmentand demolition surveys
should only be conductedinunoccupied areas to minimise risks to
tenants, the public oremployees onthe premises.

Furtherguidance onsurveyscanbefoundinHSG264 Asbestos: The
Survey Guidel3.

Choice of surveyors

The HSE strongly recommends the use of accredited or certificated
surveyors forasbestos surveys.

Organisations andindividual surveyors candemonstrate that they
are technically competent to undertake surveys for ACMs through
accreditation by the United Kingdom Accreditation Service (UKAS).
The UKAS websitel4 canbe used to find anaccredited or certificated
surveyor.

Records

Where the assessmentindicates ACMs are present orpresumed to
be presentaformalrecord must be created. Therecord, whichis
frequentlyreferred to as an asbestosregistershould:

° include an accurate drawing of the premises and the main
features of eachroomand passageways should be marked on
it;

. contain details of thelocations of the ACMs, theirextentand
conditionandtheirforms(e.g.floortiles, boards, cement
sheets)and whatthe ACMIlookslike (e.g. if painted and what
colour);

° be available onsite forthe entire life of the premises;

° be keptup to date so thatit always accuratelyrecords the
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knownorassumed ACM’s presentin the building; and

° be shared with any person, includingworkers and contractors
carrying out maintenance or otherwork, who may encounter
the ACM’s foundinthe survey.

Asbestosrecords canbeinwrittenorelectronic formand shouldbe
keptforaminimumof40years.

When asking a contractorto undertake work that may disturb
asbestos containing materials the personinstructing the work
must ensure thatrelevantinformationinthe asbestosregister
iscommunicated to and understood by the person orperson
undertaking the work before they permitany work to start.

Management plan

Awrittenmanagement plan must be preparedin either electronic or
paperformat. The plan, which sets out how therisksidentified from
asbestoswillbe managed, must:

° identifying the person(s)responsible formanaging the
asbestosrisk; and

° include acopy of the asbestosregisterand how to accessitifit
is keptelectronically.

° includeinstructions that prevent any work on the fabric of the
building from starting without the relevant parts of the register
beingchecked andset out how thiswillbe achieved;

° include plansforany necessary work to repair, protect or
remove ACMs that wasidentifiedintherisk assessment;

. setout the priority forany actionsidentified;

° include a schedule formonitoring the condition of any ACMs
identifiedintheregister;

° include details of how the content of the management plan will
be communicated; and

° include contingency arrangements if the main contact person
forasbestosriskmanagementisnot available.

High priority must be givento actionsrelating to the management of
damaged ACMs and ACMs likely to be disturbed; these willneed to
berepaired, sealed, enclosed protectively orremoved using trained
and competent personnel.

The management plan must be:

° preparedby apersonwith the necessary skills, knowledge,
experience andinsurance

° reviewed, atleast, every 12 months andif thereisreason
to believe that circumstances have changed: Thereview
frequency should be set outinthe asbestos managementplan;
and

° communicated to any employees and made available to
allpremiseswithin the building and any managing agents
appointed by the duty holder.

Inspection of ACMS

Anyidentified orsuspected ACMmustbeinspected, andits
conditionassessed periodically, to check thatithas not deteriorated
orbeendamaged. The frequency of inspectionwilldepend onthe
location of the ACMs and otherfactors which could affect their
condition. Theinspectionfrequency should be established during
the assessmentand documentedinthe asbestos management plan.
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Contractors duties

Before undertaking building, refurbishment, maintenance or
demolition work orany otherwork which exposes orisliable to
exposes anybody to asbestos the employer of the workersinvolved
inthe work must ensure that:

° asuitable and sufficient asbestos surveyisundertaken;

° asuitable and sufficient assessmentis undertaken of therisks
to the health of theiremployees associated with the exposure
andthe steps thatneedto be takento meettherequirements
of CAR2012;

° the significant findings of the assessments arerecorded;

° asuitable written plan of work to the standards set outin
CAR2012 hasbeen prepared that details how that workis to be
carried out safely and without exposing anybody to asbestos;

° the planhasbeencommunicatedto allpeopleinvolvedinthe
work; and

° allpeopleinvolved have been givenadequate information,
instructionand training.

Section 3 of the Healthand Safety at Work etc. Act 1974 alsoimposes
adutyoneveryemployerto conduct theirworkinsuchaway asto
ensure, sofarasisreasonably practicable, that personsnotin his
employmentwho may be affected by theirwork are not exposed
torisksto theirhealth orsafety. This will of course include any risk
associated with exposure to asbestos.

Repairing or removing
asbestos

Thereis aspecificrequirementin
CAR2012 (regulation7) forall ACMs
toberemovedasfarasreasonably
practicable before major
refurbishment or finaldemolition.
Removing ACMsis also appropriate
inothersmallerrefurbishment
situations whichinvolve structural
orlayout changes to buildings.

ACM’sthatareinavulnerable
positionwhere they are likely

to be disturbed duringroutine
maintenance work or daily use

of the buildingand cannotbe
adequatelyrepaired orprotected,
should alsoberemoved.

Work with asbestos thatrequires
alicence

Most asbestosremoval work will
require acontractorholdinga
licence fromHSE. Allwork with
sprayed asbestos coatingsand
asbestoslaggingand most work
with asbestosinsulationand
asbestosinsulatingboard (AIB)
requiresalicence. The HSE have
adatabase of current asbestos
licence holders's.
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Non-licenced work

Allnon-licensed work with asbestos:
° needsariskassessment;and
° must be carried out with the appropriate controlsin place.

Anybody carrying out suchwork must have:

° hadthe correctlevel of information, instruction and training,
to protectthemselves (and othersin the area) fromtherisks to
health that exposure to asbestos causes; and

° insurance forworking with asbestos.

Notifiable non-licensed work

Some non-licensedwork has additional requirements. Thiswork is

known as notifiable non-licensed work (NNLW) andincludes:

° large-scaleremoval of textured decorative coatings using
steaming orgelling methods;

. minor, short durationwork:

— toremove asbestosinsulatingboardaspartofa
refurbishment project;

— involvingasbestosinsulationincluding, forexample, the
repair of minordamage to asmall section of pipeinsulation
where the exterior coating has beenbroken ordamaged;

. theremoval of:

— asbestoscementproducts, suchasroof sheeting, where
the material has been substantially damaged orbrokenup
by, forexample, a fire orflood damage;

— asbestoscementproductswhere the removal activity
willmean that the material will be substantially brokenup,
creating significant quantities of dust and debris; and

— asbestospaperandcardboard productsif not firmly
bondedinamatrix.

Where the workis NNLW the personundertaking the work needs to
ensure that therelevant enforcing authority isnotified. The relevant
enforcing authority fordomestic premisesinthe Health and Safety
Executive (HSE).

Notification canbe made online' and required before the work
starts, but thereisno minimum notice period and the contractor
doesnotneedtowait forpermissionfrom the enforcing authority.

Asbestosinformation, instruction and training

There are three mainlevels of information, instruction and training.
Theserelate to:

° Asbestos awareness

° Non-licensable work with asbestosincluding NNLW

° Licensable work with asbestos.

Asbestos awareness training

Information, instruction and training for asbestos awarenessis
intended to give workers and supervisors the information they need
to avoid work that may disturb asbestos during any normal work
which could disturb the fabric of a building, orotheritems which
might contain asbestos. It willnot prepare workers to carry out work
with asbestos-containing materials. If aworkeris planningto carry
out work thatwill disturb ACMs, furtherinformation, instructionand
training willbe needed.
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Non-licensable work training

This level of information, instruction and trainingis required for
those whose work willrequire them to disturb asbestos-containing
materials that does notrequire alicence to work with.

Licensable work with asbestos training

Thislevel of information, instruction and trainingis required for
those whose work willrequire them to disturb asbestos-containing
materials that requires alicence towork with.

Furtherinformation

Furtherinformation onasbestosinformation, instruction and training
canbefoundonthe HSE websitel”.

Furtherinformation

1. L143 (Second edition)Managing and working with asbestos:
Control of Asbestos Regulations 2012. Approved Code of
Practice and guidance - Freeto download at https://www.hse.
gov.uk/pubns/books/I143.htm

2. HSG210 (Fourth edition) Asbestos essentials: Atask manual
forbuilding, maintenance and allied trades of non-licensed
asbestoswork - Various sheets free todownload athttp://
www.hse.gov.uk/asbestos/essentials/index.htm

3. HSEAsbestosessentials: Guidance note a0 - Introduction
to Asbestos Essentials https://www.hse.gov.uk/pubns/
guidance/a0.pdf

4.  HSG247 Asbestos: Thelicensed contractors’ guide - Free to
download at https://www.hse.gov.uk/pubns/books/hsg247.
htm

5. HSG248 Asbestos: The analysts’ guide forsampling, analysis
and clearance procedures - Free to download at https://www.
hse.gov.uk/pubns/books/hsg248.htm

6. HSG264 Asbestos: The survey guide - Free to download at
http://www.hse.gov.uk/pubns/priced/hsg264.pdf

7. INDG223(revb)Managing asbestosinbuildings: Abrief guide -
Freetodownloadathtips://ghse.support/public-documents/
industry-guidance/indg223_v4.pdf

10.

1.

12.

13.
14.

15.

16.

17.

18.
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OC265-50 Control of Asbestos Regulations 2012 - General
enforcement guidance and advice - Free to download at
https://www.hse.gov.uk/foi/internalops/ocs/200-299/
0c265-50.pdf

The Healthand Safety at Work etc. Act 1974 https://www.
legislation.gov.uk/ukpga/1974/37

Control of Asbestos Regulations 2012 https://www.legislation.
gov.uk/uksi/2012/632/contents/made

The Construction (Designand Management) Regulations 2015
https://www.legislation.gov.uk/uksi/2015/51/contents/made
The Management of Health and Safety at Work Regulations
1999 https://www.legislation.gov.uk/uksi/1999/3242/
contents/made

HSG264 (Second edition) Asbestos: The Survey Guide

UKAS Database of asbestosinspectingbodieshttps://
www.ukas.com/about-us/technical-advisory-committees/
asbestos/

HSE Database of asbestoslicence holders
https://www.hse.gov.uk/asbestos/licensing/index.htm
ASBNNLWT1 - Notification of non-licensed work with asbestos
https://notifications.hse.gov.uk/asbestosform/NNLW
Asbestosinformation, instructionandtraining https://www.
hse.gov.uk/asbestos/training.htm

HSE Website: Asbestos www.hse.gov.uk/asbestos

The Propertylinstitute 2

The Property Institute Note:

3rdFloor,2-4 St George's Road
Wimbledon

London

SW194DP

Whilstevery efforthasbeenmade to ensure the accuracy of the information containedin this
TPIAdvisory Note, it mustbe emphasised thatbecauseTPlhasno control overthe precise
circumstancesinwhichitwillbeused,TPI, its officers,employees and members canacceptno
liability arising out of its use, whether by members of TPl or otherwise.

The TPIAdvisory Noteis of ageneral nature only and makes no attempt to state orconformtolegal
requirements; compliance withthese mustbe theindividualuser’'s ownresponsibility and therefore
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itmay be appropriate to seekindependentadvice.
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